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Triggers of Insurance Coverage in North and South 

Carolina in Construction Defect Litigation 

Despite their geographic proximity, North and South Carolina are known 

amongst legal professionals for significant distinctions in several areas of the 

law. One of the many distinctions lies in the analysis each state uses to deter-

mine trigger of coverage. The following provides a brief synopsis of the differ-

ences in the doctrines recognized and applied by each state as it pertains to 

coverage analysis in construction litigation. 

NORTH CAROLINA: DATE OF INJURY-IN-FACT

North Carolina looks to the date of the injury-in-fact in order to determine the 

trigger of coverage for construction defect litigation. Erie Ins. Exchange v. Build-

ers Mut. Ins. Co., 742 S.E.2d 803, disc. rev. denied, 367 N.C. 226 (2013). Clarify-

ing that a court should look to the date of the alleged injury to covered proper-

ty, not the date of the defective construction, the N.C. Appellate Court held that 

the date of the injury in fact can be different from the date of the defective or 

faulty construction. Id. at 249-50. Prior to the holding in this case, North Caroli-

na courts had been confused whether to use the date of the construction defect 

or the date of the alleged injury to determine trigger of coverage. As stated re-

cently in Harleysville Mut. Ins. Co. v. Hartford Cas. Ins. Co., 90 F.Supp.3d 526 

(E.D.N.C. 2015): 
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 In Erie, the court addressed the proper trigger of coverage date for damages to a residence that occurred when a 

 slope and retaining wall collapsed. The court held that the “occurrence” for purposes of coverage was not the date 

 of construction of the wall, but rather the date of the wall's collapse, even though “the faulty construction  ultimately 

 caused the slope collapse that resulted in the property damage.” 

 

Id., citing Erie, 742 S.E. 2d at 813 (emphasis added). 

 

The Erie Insurance case involved a declaratory judgment action brought by Martineau King on behalf of Erie Insurance against Build-

ers Mutual Insurance Company (BMIC). Judgment was entered in favor of Erie and against BMIC for breach of the duty to defend, 

and BMIC appealed. In that action, the complaint alleged that damage to a residence and personal property occurred when a retain-

ing wall collapsed. Erie Insurance was the carrier on the risk at the time of the actual construction of the retaining wall, and BMIC 

was the carrier on the risk at the time the retaining wall collapsed and damaged plaintiff’s covered property. The North Carolina 

Court of Appeals held that the builder constructed an inadequate retaining wall and this faulty construction ultimately caused the 

slope’s collapse that resulted in property damage. As such, there was a “single occurrence of the slope collapse” and the date of the 

slope collapse was the date that coverage was triggered. Erie, 742 S.E.2d, 813.   

 

It necessarily follows however, that in situations where the date of the initial injury to covered property from which all subsequent 

injury or damage flowed coincides with the date of the defective construction, the date of injury in fact will be the same as the date 

of the construction defect. Id., 249-250. See also Gaston County Dyeing Machine Co. v. Northfield Ins. Co., 351 N.C. 293 (2000). Final-

ly, it is well established that North Carolina rejects the continuous trigger of coverage theory utilized in South Carolina. Id. 

 

SOUTH CAROLINA: CONTINUOUS TRIGGER OF COVERAGE 

 

Unlike North Carolina, South Carolina uses a continuous trigger of coverage theory. “We hold coverage is triggered at the time of an 

injury-in-fact and continuously thereafter to allow coverage under all policies in effect from the time of injury-in-fact during the pro-

gressive damage.” Joe Harden Builders, Inc. v. Aetna Cas. and Sur. Co., 326 S.C. 231, 236, 486 S.E.2d 89, 91 (1997). With a continuous 

trigger, allocation of risk among successive carriers can become complicated.  

  

The watershed cases for determining who is responsible for the costs of ongoing and progressive damage are the three Crossmann 

cases, known as Crossmann I, Crossmann II, and Crossmann III. In Crossmann II, the South Carolina Supreme Court addressed South 

Carolina’s treatment of progressive property damage in a construction defect case. Crossmann Cmtys. of N.C. v. Harleysville Mut. 

Ins. Co., 395 S.C. 40 (S.C. 2011) (“Crossman II”). The Court analyzed property damage as it relates to time on risk analysis and further 

detailed the methodology for time on risk analysis and allocation of damages among carriers. 

  

Using the “time on risk” framework, the allocation of damage award must conform to the actual distribution of property damage 

across the progressive damage period. Where proof of the actual property damage distribution is not available, the allocation for-

mula will serve as an appropriate default method for dividing the loss among insurers. The Crossmann II court wrote:  
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 [W]e construe the standard CGL policy to require that each insurer cover only that portion of a loss attributable to 

  property damage that occurred during its policy period. In light of the difficulty in proving the exact amount of dam-

 age incurred during each policy period, we adopt the [time on risk] formula . . . as the default method for allocating 

 shares of the loss. . . [T]he premise [is] that each insurer is responsible only for a pro rata portion of the total loss, 

 and each pro rata portion must be defined by the insurer’s time on the risk.  

 

Crossmann II, 395 S.C. at 66.  

 

After the South Carolina Supreme Court confirmed the continuous trigger theory rule, the definition of occurrence, and the time on 

risk approach to calculation of damages, South Carolina courts had to determine the method for calculating time on risk. In Cross-

mann II, the Court adopted a pro rata method for applying time on risk to allocation of damages. Under the pro rata approach, each 

insurer, including the policyholder, are subject to bearing a portion of the loss caused by a progressive injury. Moreover, the policy-

holder must also bear a pro rata portion of the loss corresponding to any portion of the progressive damage period during times the 

policyholder was not insured or purchased insufficient insurance. South Carolina Courts will determine when the triggered coverage 

commences by ascertaining the date of the injury-in-fact.  

 

Determination of the date of the injury-in-fact is a finding of fact. In the Crossmann II trial, the parties stipulated that damage from 

water intrusion began approximately thirty days after the certificates of occupancy were issued for each building, and also that the 

damage itself resulted from water seeping into the interior envelopes of the buildings with the first rainfall. The Crossmann II Court 

noted, however, that the time on risk allocation is the default rule, but is not absolute. The Court acknowledged that the time on the 

risk was not a perfect formula, and left it to the trial court, in its discretion, to adjust it accordingly. For example, the formula as-

sumes damages occurred in equal portions during each year it progressed; if evidence is shown to demonstrate that the damage 

progressed some other way, then the allocation of loss would need to be altered to reflect such progression. In Crossmann II there 

were multiple buildings which experienced various levels of damage. The parties also stipulated the time on risk would be calculated 

from thirty days after the certificate of occupancy was issued until the repairs were made to the building or the contractor paid to 

settle the underlying cases, whichever came first. As such, each building potentially faced slightly different damages periods; in re-

sponse, it was suggested the trial court may establish a pro rata calculation unique to each building when determining the damages. 

Crossmann II laid the foundation for South Carolina’s allocation of progressive damages to multiple CGL carriers in a construction 

defect lawsuit when the time comes to indemnify for a judgment. However, it is important to note that the formula is merely a de-

fault. In sum, the time on risk allocation methodology is not absolute in South Carolina. The determination of when the occurrence 

takes place is a finding of fact, and application of the time on risk pro rata formula is left in the discretion of the trial judge to be ad-

justed on a case-by-case basis.  



 

PUNITIVE DAMAGES 

A COMPARATIVE OVERVIEW OF THE STANDARDS AND LIMITS IN  

NORTH AND SOUTH CAROLINA 

S.C. 

Code § 

15-32-

530(A) 

General Limits 

3x compensa-

tory damages 

or $500,000, 

whichever is 

greater 

S.C. 

Code § 

15-32-

530(B) 

If trial court determines: 

 
(1) defendant’s wrongful conduct was motivated primarily by unreasonable financial gain, 

and the unreasonably dangerous nature of the conduct, together with the high likelihood of 

injury resulting from the conduct, was known or approved by the managing agent, director, 

officer, or the person responsible for making policy decisions on behalf of the defendant; 
or 

 

(2) the defendant's actions could subject the defendant to conviction of a felony and that 

act or course of conduct is a proximate cause of the plaintiff's damages 

4x compensa-

tory damages 

or $2,000,000, 

whichever is 

greater 

S.C. 

Code § 

15-32-

530(C) 

If trial court determines: 

 
(1) at the time of injury the defendant had an intent to harm and the defendant's conduct 

did in fact harm the claimant; 
or 

 

(2) the defendant has pled guilty to or been convicted of a felony arising out of the same act 

or course of conduct complained of by the plaintiff and that act or course of conduct is a 

proximate cause of the plaintiff's damages; 
or 

 

(3) the defendant acted or failed to act while under the influence of alcohol, drugs, other 

than lawfully prescribed drugs administered in accordance with a prescription, or any inten-

tionally consumed glue, aerosol, or other toxic vapor to the degree that the defendant's 

judgment is substantially impaired. 

No cap on 

punitive dam-

ages. 

SOUTH CAROLINA 

 

Sections 15-32-510 through 15-32-540 of South Carolina’s Code of Laws allow for the recovery of punitive dam-

ages in a civil action. A plaintiff seeking punitive damages must allege so in his complaint; however, it is not re-

quired that the plaintiff plead a specific amount. S.C. Code § 15-32-510.  

 

If requested by the defendant all jury trials involving punitive damages must be bifurcated. S.C. Code § 15-32-

520(A). If the jury awards compensatory or nominal damages at the first stage of a bifurcated trial, the case will 

then proceed to a second stage where the plaintiff must prove to the jury by clear and convincing evidence (the 

highest burden in civil court) that the harm resulted from the defendant’s willful, wanton, or reckless conduct.  

 

In the second stage, the jury will determine whether the defendant is liable for punitive damages, and if so, the 

amount of punitive damages. The jury may consider all relevant evidence in determining the amount of punitive 

damages. S.C. Code § 15-32-520(E). The following chart illustrates statutory limits on the amount of punitive 

damages that may be awarded. 
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N.C.G.S. 

§ 1D-25 
General Limits 

3x compensatory dam-

ages or $250,000,  

whichever is greater 

N.C.G.S. 

§ 1D-26 

Injury or harm results from a defendant’s operation of a motor vehicle if the ac-

tions of the defendant in operating the motor vehicle would give rise to an offense 

of driving while impaired. 

No cap on punitive  

damages. 

It could therefore be argued that any time a defendant acts willfully or wantonly, there should be no cap on puni-

tive damages because the defendant acted with an intent to harm.  

 

NORTH CAROLINA 

 

Chapter 1D of the North Carolina General Statutes applies to punitive damages. In pleading, “[a] demand for puni-

tive damages shall be specifically stated, except for the amount, and the aggravating factor that supports the 

award of punitive damages shall be averred with particularity.” N.C. Gen. Stat. §1A-1, Rule 9(k). Upon motion by 

the defendant, the trial shall be bifurcated and if the trier of fact determines the defendant is liable for compen-

satory or nominal damages, the issue of punitive damages will then be tried by the same trier of fact. N.C. Gen. 

Stat. §1D-30.  

 

To recover punitive damages, the claimant must prove by clear and convincing evidence that an aggravating fac-

tor of fraud, malice, or willful or wanton conduct was present and was related to the injury for which compensa-

tory damages were awarded. N.C. Gen. Stat. §1D-15. Malice means “a sense of personal ill will toward the claim-

ant that activated or incited the defendant to perform the act or undertake the conduct that resulted in harm to 

the claimant” and willful or wanton conduct means “the conscious and intentional disregard of and indifference 

to the rights and safety of others, which the defendant knows or should know is reasonably likely to result in inju-

ry, damage, or other harm.” N.C. Gen. Stat. §1D-5. 

 

In determining the amount of punitive damages to be awarded, if any, the trier of fact shall consider the purpose 

of punitive damages, which is “to punish a defendant for egregiously wrongful acts and to deter the defendant 

and others from committing similar wrongful acts.” N.C. Gen. Stat. §1D-35. The trier of fact may consider only 

evidence that relates to: (a) the reprehensibility of the defendant's motives and conduct, (b) the likelihood, at the 

relevant time, of serious harm, (c) the degree of the defendant's awareness of the probable consequences of its 

conduct, (d) the duration of the defendant's conduct, (e) the actual damages suffered by the claimant, (f) any 

concealment by the defendant of the facts or consequences of its conduct, (g) the existence and frequency of any 

similar past conduct by the defendant, (h) whether the defendant profited from the conduct, and (i) the defend-

ant's ability to pay punitive damages, as evidenced by its revenues or net worth. N.C. Gen. Stat. §1D-35. 

 

As a general rule, punitive damages are capped at three times the amount of compensatory damages or 

$250,000, whichever is greater. N.C. Gen. Stat. §1D-25. However, there is no limit on punitive damages for injury 

or harm arising from a defendant’s operation of a motor vehicle if the defendant’s actions in operating the motor 

vehicle would give rise to an offense of driving while impaired under the criminal statutes. N.C. Gen. Stat. §1D-26. 

 

 

 

 

 

 

If a claimant files a claim for punitive damages that he knows or should have known to be frivolous or malicious, 

the court shall award reasonable attorneys’ fees resulting from the defense of the punitive damages claim. Like-

wise, the court shall award reasonable attorney fees against a defendant who asserts a defense in a punitive dam-

ages claim that the defendant knows or should have known to be frivolous or malicious. N.C. Gen. Stat. §1D-45.  
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Of Note/Recent Decisions-NC Appellate Court 
 

 ALSTON V. HUESKE, 781 S.E. 2d 305 (N.C. Ct App. 2016): This case examined rule 9(j) (medical negligence 

certification) requirements in the context of a motion to dismiss. 

a. Issue: Whether the 9(j) certification has to be proper from the start of suit, or whether one can amend 

it after the statute of limitations has expired. 

b. Holding: Noting “[i]t is important for persons filing a complaint under Rule 9(j) to ensure compliance with 

the rule at the time of filing[,]” and further considering the “high standard of Rule 9(j)” the Court ulti-

mately agreed that “Rule 9(j) must be satisfied at the time of the complaint’s filing.” 

c. Suggestion: The Court almost explicitly recommends copying the language of the statute to ensure 

compliance with statutory requirements. 

 

 WILKINS FAMILY MEDICINE V. WAKEMED, -- S.E. 2d --, 2016 WC 47531 (N.C. Ct App. 2016): This case 

analyzes the timeliness of a notice of appeal. Particularly, whether a notice of appeal was timely pursuant to 

NCRAP 3(c)(1), in light of issues regarding “actual notice” of an Order.  

a. Issue #1: Whether the trial court’s office allegedly improper service of an Order (which did not contain a 

proper certificate of service), as required by Rule 58, triggers the deadline to file a notice of appeal.  

b. Holding #1: Actual notice of a final order within three days of its entry triggers Rule 3(c) and notice of 

appeal must be filed within thirty days of the date of entry. 

c. Suggestion #1: Why wait? Try to always file your notice of appeal within thirty days of its entry.   

d. Issue #2: Whether a trial court’s dismissal of an appeal is appealable.  

e. Holding #2: Since the cases saying you cannot appeal are older than those that say you  can appeal “we 

conclude that no appeal lies in this Court from the appeal dismissal order.” Even if the court could review 

it, the appeal was untimely.  

f. Issue #3: Whether a trial court has to make statutorily required findings of fact when it denies a motion 

for fees under the Unfair and Deceptive Trade Practices Act (“UDTPA”). 

g. Holding #3: No… “when the trial court in its discretion denies a motion for attorneys’ fees, it need not 

make statutory findings required to support a fee award.” 

 

 MONTESSORI CHILDREN’S HOUSE OF DURHAM V. BLIZZARD, -- S.E. 2d --, 2016 WLY 7618 (N.C. Ct 

App. 2016): This case involves a contract dispute related to allegations about representations made outside of a 

contract. 

a. Facts: Parents decide not to re-enroll their child in school because the class had 24/25 students instead 

of the promised 20…the school (citing the contract) demanded full tuition payment even if the child did 

not attend.  

b. Issue: Whether representations made outside of the contract (i.e., online and in a magazine) can be 

incorporated by reference into the contract itself, sufficient to find a “breach” of the contract by the 

school (class-size) justifying an intentional “breach” / rescission of the contract by the parents (to not 

pay). 

c. Holding: Citing a 7th Circuit case that says a plaintiff “must point to an identifiable contractual promise” 

that the other party “failed to honor” (emphasis added), there was not a breach by the school of the con-

tract sufficient to relieve the parents of their duty to pay tuition…the representation was not in the con-

tract, and the representation was not even a promise at all. 

 



 Attorney Spotlight-Joseph W. Fulton 

 

 

In August of 2015, Joe 

came to Martineau King 

as an Associate Attorney 

after several years of gen-

eral practice in his 

hometown of Laurinburg, 

North Carolina. In Laurin-

burg, a small town of just 

over 15,000 residents, Joe practiced in a myriad of areas 

ranging from real estate to criminal law and found his 

passion in civil litigation. In June of last year, Joe married 

his wife, Marina, who works as a prosecutor in the Meck-

lenburg County District Attorney’s Office. Joe made the 

move to Charlotte and has learned that he enjoys life in 

the big city.  

 

At MK, Joe’s practice focuses primarily on insurance cov-

erage litigation but he continues his involvement in mis-

cellaneous litigation matters including personal injury 

and collections. When he’s not dissecting the language  

 

 

of an obscure policy exclusion or analyzing the latest 

court opinion, Joe spends his spare time with his family. 

Together Joe and Marina have a Cairn terrier named 

Manny, two cats, Spanky and Toaster, and a horse, Cody. 

That mostly involves catering to the whims of Manny, 

tolerating the cats, and writing countless checks so that 

Cody can enjoy his retirement. Joe also enjoys an occa-

sional game of tennis or round of golf and cheering on 

the UNC Tar Heels and Carolina Panthers.  

 

Joe enjoys the challenges that come with all types of civil 

litigation. Martineau King’s supportive atmosphere of 

team-work has allowed him to quickly translate his litiga-

tion skills into results for the firm’s clients. For more in-

formation about Joe and Martineau King, please visit our 

website.  

Martineau King in the Community 
 

Martineau King’s commitment to excellence, and values of inclusion and respect are not only reflected in the 

quality of legal services provided, but are also evident in the involvement of MK attorneys in the community. 

Here’s a snapshot of our recent community activities: 

 MK Attorney, Tamara Okoli, is the new chair of the John S. Leary Bar Association of Black Attorneys. 

 Tamara will oversee a board of fourteen attorneys and operations of Charlotte’s oldest affinity bar. 

 MK has also continued its unwavering support of the Leary Bar with its recent sponsorship of the Fourth 

 Annual Awards & Scholarship Banquet this past October. Proceeds from the event benefitted the Leary 

 Scholarship Foundation and its award of scholarship(s) to eligible North Carolina law students. 

 MK Attorney, James “Tripp” Griffin, III, is volunteering with the newly expanded Lawyers 4 Literacy pro-

 gram. Tripp will be reading with first graders at Sedgefield Elementary over a period of four weeks for 

 half hour periods at a time. 

 MK Partner, Crystal Trotter, is the newly elected membership chair of the Charlotte Women Attorneys 

 (“CWA”). Crystal recently served on the Fighting for Women with Fashion committee of CWA that raised 

 over $60,000.00 this past October for Safe Alliance and victims of domestic violence in collaboration 

 with the Mecklenburg County Medical Society Women Physicians Section. 

 MK Partner, Elizabeth Martineau, recently completed service on the Mecklenburg Bar Association’s 

 grievance committee.  
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About Martineau King 

 

Premier Boutique Civil Litigation Firm 

 

Experienced legal advisors dedicated to your business 

 

Martindale-Hubbell Preeminent AV rated litigation defense firm dedicated to 

representing businesses throughout the southeast. Our clients range from 

individuals and small businesses to large international corporations and mu-

nicipalities. We offer the personal attention that characterizes a small prac-

tice with the broad expertise and capabilities of a large firm. 

 

At Martineau King PLLC we will be your advisors as well as your litigators. Our 

commitment is to nurture long-term partnerships with our clients. 

 

We understand that going to court is not the only option. We will efficiently 

and thoroughly examine each case to determine the best course of action for 

you. If that means going to court then we are the recognized, experienced, 

and aggressive litigators you need representing you. Our involvement lets 

your opponents know you mean business. 

Martineau King Practice Areas 

 
 Appellate Practice 

 Construction Law 

 Employment Law 

 Insurance Coverage Disputes 

 Trucking & Transportation Law 

 Trials 

  Catastrophic Injury/

 Wrongful  Death 

  Commercial & Business 

 Litigation 

  Construction Defect 

  Employment 

  Government & Municipality

 Defense 

  Insurance Defense 

  Premises Liability 

  Products Liability 

  Professional Malpractice 

  Trucking & Motor Vehicle  

 Accidents  

 

 

Martineau King, PLLC 

BB&T Center 

200 South College Street 

Suite 1550 

Charlotte, NC 28202 

 

331 East Main Street 

2nd Floor 

Rock Hill, SC 29732 
 

 

 

Mailing Address: 

 

P.O. Box 31188 

Charlotte, NC 28231 

 

P.O. Box 12151 

Rock Hill, SC 29731 

 

 

Phone: 704-247-8520 

Fax: 704-247-8582 

www.martineaukinge.com 

 

SERVING NORTH AND SOUTH CAROLINA 


